SOJTHERN UTAH WLDERNESS ALLI ANCE ET AL,

| BLA 98-144, 98-168, 98-207 Deci ded My 20, 1998

Separ at e appeal s fromdeci sions of the Lah Sate Gfice, Bureau of
Land Managenent, rejecting appeal s fromapproval of an application for
permt to drill and renoval of a visual resource stipulation froma Federal
oil and gas lease. SDR UT 98-3; UTU 75058.

Decisions in | BLA 98-144 and 98-207 affirned; appeal in |BLA 98- 168
di smssed; petitions for stay denied as noot .

1.

Appeal s: General | y--Appeal s: Jurisdiction--Ql and Gas
Leases: Dxilling

A deci sion approving an application for a permt to
drill an oil and gas well under 43 CF. R § 3162.3-1
is first subject to admnistrative review by the
appropriate BLMSate Orector in accordance wth
43 CF.R § 3165.3(b). Were an individual fails to
exercise hisright to seek Sate Drector review he
nmay not appeal a subsequent decision of the Sate
Drector, issued to a third-party, affirmng the
action taken by the authorized of ficer.

Administrative Practice--Environnental Quality:
General | y--Federal Land Policy and Managenent Act
of 1976: Land-UWse P anning--Ql and Gas Leases:
Sipul ations

Wiere, as a result of a resource nanagenent pl anni ng
process, resource allocation decisions are nade which
Wil result ininpacts inconsistent wth the visual
resource inventory classification assigned to a
parcel of land, that classification shoul d be changed
to reflect the visual resource nmanagenent
classification appropriate to the resource all ocation
deci si on.

Administrative Practice--Environnental Quality:
General | y--Federal Land Policy and Managenent Act
of 1976: Land Wse P anning--Ql and Gas Leases:
Sipul ations

Wiere an anal ysis of an RW indicates that the resource

al l ocation deci sions are i nconsi stent wth the visual
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resour ce nmanagenent classification assigned to the
parcel of land, and the record further indicates that
the visual classification was assigned in error, the
Board w il affirmthe inpl enentation of the resource
al | ocation deci si on.

4. Admnistrative Practice--Environnental Quality:
General | y--Federal Land Policy and Managenent Act
of 1976: Land-Use R anni ng

Wiere the factual predicates upon which a decision

i nvol ving resource all ocation in a resource nanagenent
pl an was based cease to exist, the proper course of
action is to anend or revise the resource nmanagenent
plan to reflect the newrealities.

5. National Environnental Policy Act of 1969:
Environnental Satenents--Q1| and Gas Leases: General |y

Afinding that an application for a permt to drill
wll not have a significant inpact on the human

envi ronnent and, therefore, that no

environnental inpact statenent is required, wll be
affirmed on appeal where the record establishes that
rel evant areas of environnental concern have been
identified and the determnation is the reasonabl e
result of environnental analysis nade in |ight of
neasures to mnimze environnental inpacts.

APPEARANCES  Scott Goene, Esg., Salt Lake dty, Wah, and W Herbert
MHarg, Esg., Mbab, UWah, for Southern Wah WI derness A liance;

Kinberly A Tenpel, Esq., and Gonstance E Brooks, Esq., Denver, (ol orado,
for Legacy Energy Gorporation; GGaig C Halls, Esq., San Juan Qounty
Attorney, Monticello, Wah, for the San Juan Gounty Gormission; H aine
Engl and, Esq., Gfice of the Held Solicitor, Salt Lake dty, Wah, for
the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDE BURX

Sout hern Wah WIderness Alliance (SO has appeal ed froma deci sion
of the Wah Deputy Sate Drector, Bureau of Land Managenent (BLM or
Bureau), issued on January 16, 1998, affirming a Decenber 5, 1997, deci sion
of the San Juan Resource Area (SJRA) Mnager whi ch had approved an
application for permt to drill (APD, filed by Legacy Energy Corporation
(Legacy). This appeal has been docketed as | BLA 98-144. The San Juan
Qounty Gormission (the Gounty) has also filed an appeal fromthe Deputy
Sate Drector's decision. That appeal is docketed as | BLA 98- 168.
Fnally, SMA has separately chal | enged the February 5, 1998, letter from
the Associate State Drector rejecting its protest to the Notice issued on
Decenber 9, 1997, that BLMwas renoving a special stipulation relating to
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vi sual resource nanagenent standards fromFederal oil and gas | ease UTU
75058 on the grounds that it had been inproperly attached to that |ease.
This appeal is docketed as | BLA 98- 207.

Together wth its notices of appeal, SUM has requested that the
Board issue a stay pursuant to 43 CF. R 8§ 3165.4(c) wth respect to both
| BLA 98-144 and | BLA 98-207. Additionally, Legacy has filed a notion for
| eave to appear as amicus curiae in IBLA98-144. Hnally, the Gunty has
filed a request for an extension of tine in which to submt a statenent
of reasons in I BLA 98-168, and, subsequently, a statenent of reasons for
appeal . For the reasons provided bel oy we hereby recogni ze Legacy as
an amcus curiae in these proceedi ngs, dismss the appeal of the Gounty,
affirmthe decisions of the bWah Sate Gfice in denying the appeal s
submtted by SMA and deny the request for a stay on the grounds of
noot ness.

A detai |l ed know edge of the factual background in whi ch these appeal s
arise is a predicate for understandi ng our actions herein. The approved
APD, under chal l enge herein, authorized, subject to various conditions, the
drilling of the Lockhart Federal No. 1 well on a site located in sec. 5,

T. 29S, R 21 E, St Lake Meridian, Wah, wthin nonconpetitive

Federal oil and gas | ease UTU 75058. This |ease had issued effective

April 1, 1996, and had been coomtted to the Lockhart Canyon Lhit on March
6, 1997. Together wth the standard | ease stipul ations, the | ease was
inpressed wth a special M sual Resource Managenent (VRV stipul ation
advising that "[t]he area has high quality visual resources,” and notifying
the |l essee that "[e]xploration, drilling, and other devel opnent or
production activities nust neet the objectives of VRMdass II."

Legacy submtted its APD on March 31, 1997, designating a
drilling location in the SWNE/asec. 5 wth an estinated drilling depth of
5,400 feet. Pursuant to this request, SIRA conducted an environnent al
assessnent (EA). See EA UT-069-96-029, dated June 16, 1997. As a result
of concerns raised in the devel opnent of the EA various conditions of
approval (A’ s) were attached to the APD, and Legacy agreed to rel ocate
the well site wthin sec. 5to mnimze inpacts on the desert bi ghorn
sheep. See Decision Record/FH nding of No Sgnificant |npact, dated
August 26, 1997 (DRFONS ).

d particular note were the concerns raised wth respect to
possi bl e i npacts of the proposed action on desert bi ghorn sheep as well as
the effects the proposal mght have on visual resources, particularly as
viewed fromvarious vantage poi nts wthin nearby Ganyonl ands National Park.
In response to the concerns related to i npacts on desert bi ghorn sheep,
QA No. B-3 provi ded:

Al initial construction activity and well drilling
operations shall be prohibited fromApril 1 to August 31 and

Cct ober 15 to Decenber 31 to avoi d desert bi ghorn sheep | anbi ng
and rutting periods and the dry summer nonths when the Lockhart
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Basi n sheep herd i s dependent upon the pernanent spring as a
source of drinking water. [1/]

In addition, GOA No. B8 required the installation of a gate and fence
across the access road to prevent recreational vehicul ar access al ong the
road to the well site. The only QA which dealt wth effects on visual
resources required that all production facilities be painted brown. See
A No. B9.

The APD, wth the QA s delineated in DRFONS |, was formal |y
approved on August 27, 1997. However, approval of the APD was subsequent |y
chal | enged by SUM and the Gounty, both of whomsought Sate O rector
review (SOR. Though each of these entities focussed their chal | enge
on A No. B3, they proceeded fromopposite perspectives. Thus, SUM
contended that GQOA No. B-3 provided i nadequate protection to the desert
bi ghorn sheep, while the Gounty assailed BLMfor the drilling restrictions
which it had i nposed on Legacy, arguing that they exceeded the limtations
allowned under 43 CF.R § 3101.1-2. 2/

By decision dated Gctober 24, 1997, the Deputy Sate Drector set
asi de the approval of the APD and renanded the DR FONS to the SIRA for

1/ W note that the DRFONS | rejected a further proposal to require that
all workover activities and transportation of crude oil and produced waters
be prohibited during lanbing and rutting periods based on the concl usi on
inthe EAthat "these activities would be | ess inpacting on desert bighorn
sheep than initial drilling operations because they woul d be repetitious
and predictabl e and "[s]tudi es showthat desert bighorn sheep wl |

habi t uat e to hunan activity if the activity is predictabl e and non-
threatening.” (DRFONS | at 2.)

2/ This regulation provides that a | essee has the right to use so nuch of
the leased | ands as are necessary to the exploration for and extraction of
the | eased resource, subject to stipulations in the | ease and "such
reasonabl e neasures as may be required by the authorized officer to

mni mze adverse inpacts to other resource val ues, |and uses or users not
addressed in the | ease stipulations at the tine operations are proposed.”

|d. The regul ation recogni zes that such neasures nust be consistent wth
the lease ri ghts granted but notes:

"At a mninum neasures shal |l be deened consistent wth |ease rights
granted provided that they do not: require rel ocation of proposed
operations by nore than 200 neters; require that operations be sited of f
the | easehol d; or prohibit new surface di sturbi ng operations for a period
in excess of 60 days in any |ease year.

Id. This last provisionis referred to by the Gounty as the "200 net er/ 60-
day" rule.
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further anal ysis and consideration. See SR Ul 97-11. In this decision,
the Deputy Sate Drector noted that the | ease contai ned no special
stipulation respecting the desert bighorn sheep and that the SIRA Resource
Managenent P an (RWP), which had authorized the issuance of |eases for the
area Wthout protective stipulations, had not been anended by the
subsequent Desert B ghorn Sheep Managenent Plan. Fomthis, the Deputy
Sate Drector concluded that "[b]y issuing the | ease, BLMaccepted the
possibility of inpacts to the sheep,” only subject to such reasonabl e
neasures as BLMmght inpose under 43 CF. R § 3101.1-2 to mini nmze adverse
i npacts to other resource val ues. (Decision at 2.)

The Deputy Sate Drector noted that, under current BLMpoali cy,
restrictions to "existing" |eases in excess of that delineated in the
regul ations (see note 2, supra) could only be inposed upon a finding that
they were necessary to prevent unnecessary and undue degradati on of public
lands and their resources. Wile the SIRA Manager had, in fact, indicated
that BLMs decision to relocate the well site wthin sec. 5 and to i npose
l[imtations on the periods in which drilling would be al | oned were
necessary in order to avoi d unnecessary and undue degradation of the public
| ands, the Deputy Sate Drector conpl ained that "conpl ete anal ysi s
supporting that decisionis not included inthe EA" 1d.

The Deputy Sate Drector was equal |y critical of the EA s di scussi on
of alternative drilling sites and production nethods. Id. at 3. Based
on the foregoing, the Deputy Sate Drector directed the SIRA Manager to
“revisit the analysis presented in the EAin conjunction wth the
requi renents of" current BLMpolicy and to suppl enent the anal ysis of
alternative well sites and production net hods.

In conformty wth the Deputy Sate Orector's decision, the SIRA
subsequent | y expanded its environnental anal ysis, particularly wth respect
to the inpacts on desert bi ghorn sheep which coul d be reasonabl y expected
to occur as the result of Legacy's APDL  See EA UI-069-97- 029, dated
Dec. 5, 1997. Because of the inportance of this issue in the natter of a
stay, we wll set forth the EAs analysis in sone detail.

Initially, the EA described the existing environnent as it related
to desert bighorn sheep. In doing so, it provided a historical franework
which illumnates nany of the probl ens whi ch these appeal s present:

The Lockhart Basin area was not identified as, or

included wthin, "Seasonal WIdlife Protection Areas" as a

"B ghorn Lanbing And Rutting Area” for the protection of crucial
desert bi ghorn sheep habitats and the continued exi stence of

bi ghorn popul ations. At the tine the San Juan RWP was appr oved,
the SJIRA did not have the infornation subsequently gai ned from
WM [Uah Dvision of Wldlife Resources] radio tel enetry data
and, additional desert bighorn sheep observations wthin the
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Lockhart Basin area. The bulk of this data was col | ected after
the San Juan RWP was approved. In effect, this constitutes a
speci al circunstance since data coll ected after the approval of
the San Juan RWP have found that the dynamics of this bighorn
popul ati on are changing. The popul ation is increasing, and the
exi stence of a key spring which is fundanental to the conti nued
exi stence of this bighorn popul ati on has been verifi ed.

The Lockhart Basin desert bi ghorn sheep herd i s conti guous
wth the Needl es (Canyonl ands National Park) and North San Juan
herds. These three bi ghorn herds coul d be consi dered a singl e
popul ati on because there are no geographi c barriers to prevent
novenent and gene flow between the three units. A one tine,
the North San Juan bi ghorn herd was the largest in Wah and the
source fromwhi ch many transpl ants were nade. However, this
bi ghorn herd declined drastically in the md 1980's due to a
di sease problem By 1989, only 8 bi ghorn were counted on the
aerial survey of this unit. The unit still remains at | ow
popul ati on nunbers.

Littl e was known about the Lockhart Basin bi ghorn
popul ati on, and bi ol ogi sts assuned that they had net the sane
fate as that of the North San Juan popul ation. Because of this
assunption, the San Juan RW | eft the Lockhart Basin area open to
oil and gas exploration and | easing wth no stipulations for
desert bi ghorn sheep conservati on.

EA UT-069-97-029, at 20-21. The EA then described how after a visitor
reported a sighting of a group of desert B ghorn sheep in Lockhart Basin
in 1989, subsequent aerial surveys by UDMR confirned the existence of a
smal |, but grow ng, healthy bighorn herd. As the EAnoted "[t]his was a
very inportant finding, because these bi ghorn had survived the di sease

out break” and coul d hel p repopul at e adj acent areas, particularly if the
Lockhart Basin herd had sone resi stance to the di sease whi ch had deci nat ed
the desert bighorn sheep in adjacent areas. 1d. at 21.

The EA explained that recent radio telenetry and aerial surveys had
indicated a herd size of between 75 to 100 sheep, a sufficient nunber to
nake the herd vi abl e under present scientific estinates. O equal
i nportance, a pernanent spring near the base of the cliff had been
identified as being the key pernmanent water source used by the Lockhart
Basin herd. Indeed, the EA stated that this spring "has been determned by
the UDMR and BLM to be essential to the long termsurvival of the Lockhart
Basin bi ghorn, especially during dry and drought periods.” Id. This
spring was | ocated 3,000 feet east of the proposed well pad s revised
location. As
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the EA had earlier noted, the well pad could not be noved any further to
the west wthout requiring directional drilling by Legacy. 1d. at 17. 3/

Mbreover, the EA noted that the adjacent tal us sl ope contai ned
“critical spatial and/or escape terrain, rutting, |anbing, mgration and
foraging habitat for the desert bighorn sheep.” 1d. at 22. This talus
slope was particularly heavily utilized during the rutting and | anbi ng
periods (Qctober 15 through Decenber 31, and April 1 through July 15,
respectively). The proposed drilling pad woul d be | ocat ed approxi nat el y
1,000 feet southwest of the toe of the talus slope. Id.

I n discussing anticipated i npacts of the Legacy proposal, the EA
not ed:

Ste preparation and drilling operations taking place during
the critical lanbing and rutting periods (April 1 through July 15
and Gctober 15 through Decenber 31, respectively) would interfere
wth bighorn rutting, lanbing, |anb rearing and mgration. In
addition, aninmal access to the key spring woul d be reduced, which
would result inrisk tothe long termsurvival of the area’ s
desert bi ghorn sheep herd.

Resear ch has docunented the inportance of space as a
critical habitat requirenent for desert bighorn sheep. Wen
bi ghorn are forced to nove to other sources of water then
increased ani nal densities around these water sources coul d
occur. GCatastrophic die-offs have occurred in Wah, New Mexi co,
Arizona, Galifornia and throughout desert bighorn sheep range
as a result of disease transmssion when popul ati ons have becone
concentrated or exceeded carrying capacities. Scabies, blue
tongue, sinusitis, and other di seases have caused these die-offs,
but usually only after popul ation |evel s have exceeded a critical
threshold. It is alsoinportant to nention that popul ations
which fall bel ow "viabl e popul ati on nunbers" are at risk of
di sappearing fromtheir range wthin 50 to 70 years.

* * * * * * *

[Kley water sources are crucial to the continued existence
of bi ghorn popul ations throughout the dry nonths (April 1 through
August 31 in the Lockhart Basin area), especially during drought

3/ The EA had al so noted that the well site had al ready been noved

360 feet southeast of Legacy's original proposal in order to avoid
excessive cut and fill requirenents and to naxi mze the di stance fromthe
tal us sl ope used by the desert bighorn sheep. Id.
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years. |n non-drought years desert bighorn sheep may not be as
dependent upon perennial water sources if free water is
tenporarily captured at other locations [4/], allowng aninals to
range greater than 2 mles fromkey perennial water sources. |If
the proposed well is drilled during a year of |ow precipitation,
and free water has not been tenporarily captured at ot her

| ocations, the dependency of bighorn on the key spring for water
is anplified. The opposite effect woul d be realized during a
year of above normal precipitation, resulting in the tenporary
capture of free water accessible for bi ghorn consunpti on.

[F]lat areas wthin 0.385 nmiles of talus slopes and areas
wthin 0.75 mles of pernmanent water sources are [considered]
critical habitat for desert bighorn sheep. Sudies of desert
bi ghorn sheep wthin the Geater Canyonl ands/ Arches National Park
area have found that |lactating ewes require a continuous source
of water wthin 0.6 mles of lanbing areas. Sudies of desert
bi ghorn sheep in Ganyonl ands National Park found that 94% of
observations for all ewe groups were within 0.75 mles of
per manent water sources during dry periods. The site preparation
and drilling operation could interfere with desert bighorn sheep
trailing along the tal us slope to access water at the key spring.

| f bi ghorn access to the key spring is denied for a period of a
few days (3 days or nore) during the rutting and | anbi ng seasons
or during a dry period, then long terminpacts to the Lockhart
Basi n desert bi ghorn sheep popul ati on woul d occur. These i npacts
woul d range from abandonnent of habitat to increased bi ghorn
nortality, wthout limtation as to age or sex group. |If
domnant or al pha rans are prenaturely |lost to the popul ation,
then the genetic integrity of the affected segnent of the
popul ati on woul d suffer long termdecline. The genes of these
aninal s woul d not be passed on to succeedi ng generati ons.

Id. at 25-27 (citations omtted; enphasis supplied).

The EA al so noted that single aninmal or group wariness to hunman
contact would increase if the well proved productive. However, the EA
noted that studies had al so indicated that desert bi ghorn sheep can
habituate to a variety of human influences and i ntrusions, so |long as the
activity is predictabl e and nonthreatening in nature. The EA concl uded
that, provided

4/ The EA had earlier noted that, in 1997, four guzzlers had been

devel oped in the Lockhart Basin to provide suppl enental water supplies in

nondrought periods. The EA noted, however, that "[t]hese guzzl ers are not
designed to replace the key spring or reduce its inportance to the Lockhart
Basin desert bighorn sheep herd." 1d. at 22.
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that the drilling and site preparation activities did not occur during the
critical rutting or |anbing periods, allowance of the operation woul d not
j eopardi ze the Lockhart Basin desert bighorn sheep in either the short or
long run. Id. at 29.

Based on its analysis of anticipated i npacts, the EA then recommended
various mtigating conditions prerequisite to all onance of the Legacy
proposal . These general |y parall el ed those suggested in the original EA
However, this EA al so provi ded:

I f the Lockhart Basin area recei ves wel | above average
precipitation which significantly increases the availability of
free water for desert bighorn sheep usage during a particul ar
year, then the well could be drilled after the | anbi ng season
(July 15). The allowance of drilling after July 15 woul d be
dependent upon actual "ground truth studi es” conducted to assure
that desert bighorn sheep water requirenents are not conprom sed
by drilling the proposed well during the dry tine of the year, or
in years of average or |ow precipitation.

1d. at 32.

n Decenber 12, 1997, the SIRA Manager issued a second Deci sion
Record/ Hnding of No Sgnificant Inpact (DR FONS 11) approving the APD
subject to attached QOA's. Wiile the GOA' s were renunibered, they general ly
tracked the content of the original GOA's approved on August 27, 1997,
wth two inportant exceptions. onsistent wth the discussion in the EA
relating to the possibility of conducting initial site preparation and
wel | drilling operations during periods of above nornmal precipitation, GA
No. B-1 provided, inter alia, that "[t]he BLMArea Manager may grant an
except i on which woul d al I ow t hese operations to occur between July 16 and
Septenter 1, if it is determned the precipitation has provided free water
at locations other than the key spring and, the free water sources are
sufficient to ensure that bighorn water requirenents are net." Second,
original GOA No. B 10 had sinply provided that "[p]rior to installation of
production equi pnent and facilities, the operator shall notify the BLMto
schedul e an on-site inspection.” Thi s provi sion was significantly expanded
inthe revised QA s where it appears as QA No. B-6. As revised, this GA
pr ovi ded:

Prior to installation of production equi pnent and
facilities, the operator shall notify the BLMto schedul e a pre-
work conference. The BLMw || determne, at that tine,
reasonabl e neasures necessary to mtigate the visual inpacts to
the maxi numextent practical. These neasures shal |l include, but
are not
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limted to, use of natural topography to screen facilities,
orientation of specific production equi pnent, flare pit design
and construction, artificial screens, etc.

Thereafter, the APD was approved on Decenber 16, 1997, subject to the
revised A s.

SMA then filed a second request for SOR  As noted above, by deci si on
dated January 16, 1998, the Deputy Sate Orector affirned the approval of
the APD and rejected SUM s appeal . See TR Ul 98-3. He noted that there
were three main areas of concern upon which SUM premised its obj ection
and he addressed themseriatim Initially, the Deputy Sate Orector dealt
wth SWMAs clains that approval of the APDviolated the SIRA' s
prescriptions for visual resources. The objections by SUM were prenm sed
on the Qass Il VRMdesignation of Lockhart Basin in the RWP and SUM s
assertion that allowance of the proposed action did not conformto the RW.

Mbreover, SUM pointed out that the | ease contai ned an express stipul ation
whi ch mandat ed protection of the VRMcl assification.

The Deputy Sate Drector dealt wth this challenge in two discrete
ways. Hrst of all, he noted that, in fact, the EA did address the
i npacts of the proposed action on visual resources. Wiile the EA
identified changes in texture and col or of the | andscape that woul d be
evident as aresult of drilling and production operations, the Deputy Sate
Drector argued that VRMobj ectives are, in fact, essentially guidelines
which did not constitute absol ute requirenents, and that, when viewed in
this context, the actions approved were consistent wth the RW
prescriptions. Second, wth respect to the | ease stipulation, while he
admtted that a VRMQass Il stipulation had been attached to the | ease, he
asserted that this had been done i nadvertently since the RW provided that
lands in Lockhart Basin were open to | ease without protective stipulations.
Inthis regard, he noted that "[i]n Decenber 1997, BLMinitiated steps to
renove the stipulation fromthe lease.” (SDRUI 98-3, at 2.)

Next, the Deputy Sate Orector responded to SUM s clains that the
proposed action viol ated managenent prescriptions found in the RMP and in
both the Mpab D strict and the Wah Satew de Desert B ghorn Sheep
Minagenent Plans. 5/ In response, the Deputy State O rector decl ared:

5/ Wile neither the Mab Dstrict nor UWah Satew de Desert B ghorn Sheep
Managenent P ans have been submitted to the Board, we have obtai ned a copy
of the Rangew de P an for Managi ng Habitat of Desert B ghorn Sheep on
Public Lands (Rangew de P an). The Rangew de P an identified the Lockhart
Basin area as a Qass || area, i.e., a habitat area wth remmant herds
capabl e of supporting viable popul ations in which the express BLMpol i cy
was to "enhance" the habitat. See Rangew de A an at 11, 41,

Inall critical respects, the Rangew de F an supports S s
description of the nanagenent prescriptions recommended for the Lockhart
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As stated in the EA Federal |ease UTU 75058 was issued in 1996
in conformance wth the San Juan Resource area RWP. The area
contai ning the | ease was not designated for protection of sheep
via special |lease stipulations. The Desert B ghorn Sheep
Managenent Pl an was inpl enented in 1987, and did not anend the
oil and gas | easing categories/stipulations of the RWP. By
issuing the | ease, BLMaccepted the possibility of inpacts to
bi ghorn sheep. The EA addresses reasonabl e alternative wel l
locations that could afford protection to desert bi ghorn sheep.
Additional ly, mtigation has been devel oped to prevent undue and
unnecessary degradati on.

(SCR UT 98-3, at 2 (enphasis supplied).)

Fnally, the Deputy SSate Drector rejected SR s assertion that
BLMs failure to adequatel y anal yze the environnental consequences of post -
drilling devel opnent violated the National Environnental Policy Act of
1969. The Deputy State Drector relied upon the fact that this was an
expl oratory well and found that the EA sufficiently anal yzed the inpacts
whi ch production fromthe Lockhart Federal No. 1 well might be expected to
generate. He noted that, under present BLMpolicy, analysis of the inpact
of full field devel opnent need not occur during exploratory activities.
| d.

Subsequent to the recei pt of the decision of the Deputy Sate
Drector, SMAfiled its appeal and request that the Board stay activities
under the approved APD pending resolution of its appeal. Shortly
thereafter, the Gounty filed a notice of appeal wth BLM al so seeki ng
reviewof SCRUT 98-3. And soon followng that, SUM s fornal appeal from
the determnation of the SIRA Manager to del ete the VRMsti pul ation was
filed wth the Associate Sate Drector, and upon his subsequent rejection
of this appeal, a separate appeal was filed wth the Board.

[1] Ve wll first deal wth the appeal filed by the Gounty (IBLA
98-168) since it is nost readily disposed of. As is apparent fromour
recitation of the history of this appeal, the Gounty has been concerned
wth natters related to this lease for sone tine. Indeed, it initiated SOR

fn. 5 (conti nued)

Basin area in the Mab Dstrict and UWah Sate plans. See Rangew de H an
at 17-20. Thus, this docunent provides, inter alia, that "[c]rucial areas,
such as | anbi ng grounds, migration routes, mneral licks, and areas wthin
1 mle of pernmanent water sources Wl recei ve naxi numhabitat protection"
and that "[i]npacts to desert bighorn sheep or their habitats wll be
mtigated to the extent possible on all mneral or fossil fuel exploration
and devel opnent proposal s." 1d. at 18, 19.

144 | BLA 80

WAW Ver si on



| BLA 98-144, 98-168, 98-207

of the original approval of the APDand DRFONS |, arguing that the
limtations placed on the Legacy | ease were violative of 43 CF. R

§ 3101.1-2. It was prinmarily as a result of these concerns that approval

of the APD was set aside and the natter renanded to the SJIRA  The reasons
for inplenmenting seasonal restrictions beyond those provided in the

regul ati on were explored at length in the revised EA Yet, while the
record indicates that the Gounty was duly served wth a copy of the revised
EAand DRFONS 11, the Qounty never sought SCR of this decision. Rather,
it waited until a decision had issued in response to SMA s request for TR
and filed an appeal fromthat decision. This is not permssible practice.

The Board has expressly hel d that chal | enges to deci si ons approvi ng
APD s are subject to the provisions of 43 CF. R § 3165.3(b) whi ch requires
a party adversely affected by an order of the authorized officer to seek
SR as a precondi tion to any subsequent appeal . See Southern Uah
Wl derness Aliance, 122 1BLA 283 (1992). Furthernore, we have hel d that,
where a party either files a late petition seeking SR or fails to seek SR
at all, a subsequent appeal is properly dismssed. See, e.g., Woning
Wl dife Federation, 123 IBLA 392 (1992); G obal Natural Resources Gorp.,
121 IBLA 286 (1992); Han-San, Inc., 113 IBLA 362 (1990). Hnally, we have
al so held that where an individual or organization is afforded the
opportunity to protest actions proposed by BLMbut fails to do so, it has
no standing to appeal the denial of a protest filed by sone ot her
individual or organization. See In re Pacific Goast Ml ybdenum Q.

68 | BLA 325, 331 (1982). Applying the foregoing principles to the instant
facts, it is clear that the Gounty' s purported appeal nust be di sm ssed.

Thus, while the Gounty did, in fact, seek reviewby the Sate
Drector of the original approval of the APD by the SIRA Manager, which
reviewresulted in a setting aside of the original APD and the DR FONS |,
it ddnot file arequest for SCR after the issuance of the Decenber 12,
1997, DR FONS |1 or the approval of the APD on Decenber 16, 1997. This
failure is fatal toits present appeal. |If the Gounty desired to
relitigate its concerns wth the SJIRA s actions, it was required to first
seek SCR of the decision approving the APD Having failed to do so, it nay
not now appeal froma decision of the Deputy Sate DO rector addressi ng
issues raised by SUMin its request for SCR The Qounty's appeal of the
Deputy Sate Orector's decision nust be di smssed. 6/

6/ In addition to the failure to properly seek TR the appeal by the
Gounty might al so be subject to dismssal on the ground that, given the
fact that the | essee (Legacy) had not objected to the QA's attached to
its APD the Gounty coul d not independently naintain an appeal as to their
inposition since it was not adversely affected thereby. However, in |ight
of our disposition of the Gounty's appeal, we need not further explore this
guest i on.

144 | BLA 81

WAW Ver si on



| BLA 98-144, 98-168, 98-207

Turning to the SUM appeal s, we note that the one concern represent ed
by both I BLA 98-144 and | BLA 98-207 is visual resource nanagenent. Ve
wll, therefore, discuss that issue first. 7/

Initially, we would note that while the inpact on visual resources
whi ch woul d result fromapproval of the APD on Decenber 16, 1997, did
not vary fromthat expected when the first APDissued on August 27, 1997,
SMAdid not directly raise the issue of the inpact of the proposal on VRM
objectives inits initial request for SCR Wiile the Deputy Sate D rector
did, infact, set aside the decision approving the APD, he did so solely on
issues relating to the adequacy of the EA's consideration of alternative
wel | sites and production nethods and t he absence of any justification for
inposing limtations on the | essee' s surface use greater than that
delineated in 43 CF. R § 3101.1-2. See SR UT 97-11, at 3.

In viewof the foregoing, we believe the Deputy Sate Drector woul d
have been justified in rejecting SMR s subsequent attenpts to raise the
VRMissues on the ground that these natters had been waived in SUM s
original request for SCR In point of fact, however, the Deputy Sate
Drector examned the substance of SUM s conpl aints as to visual inpacts.

For that reason, we believe it appropriate that we do the sane. .
Lhited Sates v. Feezor, 130 | BLA 146, 187-89 (1994).

In essence, SUA argues that approval of the APD violated both the VRM
prescriptions contained in the RWP as well as the express stipul ation
contained in Legacy' s |l ease. Thus, SUM notes that Lockhart Basin recei ved
a VMMM dass Il designation in the RMP and that approval of the APD viol ated
this classification on two different bases. Hrst, while in sone aspects
it was admtted that sone adverse visual inpacts woul d occur, the EA failed
to adequately explore mtigation of these inpacts. Second, in other areas,
the EA i nadequat el y expl ored other inpacts on visual resources. See
Satemnent of Reasons (SR at 8-12. Thus, as an exanpl e of the forner
situation, SUM conplains that while the EAdid refer to the possibility of
increased dust levels resulting fromroad usage during drilling, the EA
did not explore possible nmitigation of this probl emsuch as requiring
watering of the road. As an exanple of its latter conplaint, SUM asserts

7/ A the outset, we note that we have sone concern that, while BLM has
sent the Board a significant volune of naterials, we do not have full and
conpl ete copi es of a nunber of the docunents invol ved, including the Draft
RWP Environnental I npact Satenent (HS (May 1986) and the Draft RWY H nal
Environnental Inpact Satenent (FES (Septenber 1987). W& realize, of
course, that these docunents are quite extensive and invol ve nunerous

i ssues which in no way inpact upon our present appeals. V¢ have,
therefore, decided to proceed wth adjudication of the instant matters
under the assunption that BLMhas, in fact, submtted all docunentation
rel evant to the issues invol ved herein.
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that the EAfailed to consider the visual inpacts on scenic air tours and
incorrectly assuned that the entire access route to the drill pad wll be
reclai ned when, in fact, BLMhas no authority to require recl amati on of
that part of the access route which crosses state lands. Id. SUM al so
points out that, contrary to the BLMMnual, no contrast rating formwas
conpl et ed.

In response, BLMadmts that the Lockhart Basin was, in fact, assigned
a MMM dass Il status in the inventory of lands. The Bureau argues,
however, that, notwthstanding this inventory rating, the RW deternm ned
that the land woul d be subject to | easing wthout any stipulations to
specifically protect visual resource val ues and that the APD approved
herein was fully consistent wth the RW.

Mbreover, BLM enphasi zes that, in any event, VRMobj ectives are
utinately in the nature of guidelines and are not neant to be inflexibly
i nposed w thout exception. The Bureau notes that the Draft RW H S had
explicitly stated that "by the year 2000, in 271 cases, visual contrast
rating scores woul d exceed the VRMcl ass objectives for that area.” (BLM
Answer at 10, citing 1986 Draft RWPWBES at 4-71.) Thus, BLMasserts, the
RW clearly contenpl ated that rmanagenent policies woul d be i npl enent ed,
consistent wth the RWP, which would result in a lowering of the assigned
VRMrating for the land in question and which woul d, therefore, not allow
BLMto achi eve the VRMobj ectives for that parcel.

Wth respect to the inpacts involved in the APD herein, BLMadnmts
that no visual rating contrast worksheet was prepared, but discounts the
inportance of this failure by pointing out that a contrast eval uati on was
perforned by the visual resource specialist and that assessnent was
considered in the EA See BLMAnswer at 13. The Bureau then quotes from
the EA's discussion of the visual inpacts both of initial drilling and
subsequent devel opnent shoul d the drilling be successful and directly
chal  enges SUA s assertions that it had i gnored either delineating inpacts
which could not be mitigated or attenpting to mtigate those whi ch coul d.
| d.

Thus, BLMnot only points to revised QA Nos. B-6 and B 7 as
evidencing the particul ar mtigati on neasures whi ch the SIRA was i nposi ng
on the APD, but it al so enphasizes that under the "standard operating
condi tions” which apply to any actions in the SJIRA natters such as trash
control and dust abatenent woul d al so be subject to regulation. Wile it
admts that the VRMQ ass Il objectives woul d not be net when viewed from
Qounty Road No. 122, BLMpoints out that the EA had concl uded that they
woul d be net fromthe four prinary viewpoints wthin the Canyonl ands
National Park. See BLMAnswer at 14. In short, BLMargues that it fully
conplied both wth the RMP and wth its responsibilities wth respect to
vi sual resour ces.

In our view there is a certain inconsistency in BLMs argunents.
Thus, on the one hand, BLMasserts that the RW overrode any restrictions
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which result fromthe land' s classification as VRMdass |1, while, on the
other hand, it argues that the VRMobjectives are essential ly gui del i nes
whi ch need not be net in every circunstance. This latter contention,
however, is clearly undercut by BLMs actions in renoving the speci al
stipulation relating to VRMQ ass || objectives fromlease UU 75058 on the
ground that it is inconsistent wth the RWP s direction that the | and be
open to | easing wthout any restrictive stipul ations.

[2] Initially, we note that, while an analysis of the RWP tends to
support BLMs assertion that the oil and gas prescriptions were intended
to override the inventory classification of the land as VRMQass |1, it
isdifficult toreconcile this approach wth the BLMMunual . 8  Thus,
the BLM Manual provides that "[v]isual nanagenent objectives (classes) are
devel oped through the RW process for all Bureau lands. The approved VRM
objectives shall result from and conformwth, the resource all ocation
decisions nade in the RWP s.” BLMMnual 8400. 0-6A 2 (enphasi s suppl i ed).

It seens clear fromthe foregoing that what the Manual intends is for the
resource allocation decisions to determne the VRMclassification. It is
not contenplated that the RMP resource all ocation systens w | contravene
the VRMcl assification found in the RMP as BLMapparent |y cont ends herei n.

In other words, if SJRA nade the policy decision to allowleasing wthout
any protective stipulations in the Lockhart Basin, it shoul d have expressly
altered the VRMclassification to the | evel which woul d be consistent wth
that determnation.

This is clearly what the BLMMnual intends. For exanpl e, the M sual
Resour ce | nvent ory Handbook (BLM Manual Handbook 8410-1) provi des:

The visual resource inventory process provi des BLM nanager s
wth a neans for determining visual values. The inventory
consists of a scenic quality evaluation, sensitivity |evel
anal ysis, and a delineation of distance zones. Based on these
three factors, BLMadmni stered | ands are placed into one of four
visual classes. These inventory classes represent the relative
val ue

8/ Mreover, while we do not find this issue to be dispositive, we al so
believe that the failure to conpl ete a contrast ratings worksheet is
difficult tojustify. Hrst, we note that, given the presuned VRMd ass ||
rating, use of the contrast rating systemwas clearly required. See BLM
Manual 8431.14L. And, while BLMasserts that its expert used the contrast
ratings systembut sinply failed to conplete the form the BLM Manual
Handbook provi des that an individual conpletes the contrast rating "from
key observation point(s) using Bureau Form8400-4 - Visual ontrast Rating
VWrksheet. " (BLM Manual Handbook 8431-1, at 2.) dearly, the BLM Manual
consi ders conpl etion of the visual contrast rating worksheet to be an
integral part of inplenentation of the contrast rating system
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of the visual resources. Qasses | and Il being the nost val ued,
Qass Il representing a noderate val ue, and dass |V bei ng of

| east value. The inventory classes provide the basis for

consi dering visual val ues in the resource nmanagenent pl anni ng

( process. M sual resource nanagenent classes are

est abl i shed through the RW process for all BLMadmni stered

| ands (see al so Manual 1624.3). [During the RW process, the

cl ass boundaries are adj usted as necessary to reflect the
resource all ocation decisions nade in RWP s. M sual nanagenent
obj ectives are established for each class. (See Section WVB)

(BLM Manual Handbook 8410-1, at 1.) Once the visual resource nanagenent
cl asses are established, however, they are nore than nerely guidel i nes.
Rat her, havi ng been devel oped t hrough the RWP process, neeting the

obj ectives of each of the respective visual resource classes is as muich a
part of the RW nandate as any ot her aspect of the resource all ocation
deci sions nade in the RW.

Areviewof the Draft RMPBE S clearly shows that, rather than alter
the visual resource inventory ratings to reflect visual resource nanagenent
decisions, the RWP sinply promul gated the inventory ratings as if they were
nanagenent ratings. Thus, the Draft RMY B S provi ded:

Inventory work in the SIRA under the VRM systemwas begun in
1978 and conpl eted in 1984. Al three resource allocations have
been mapped on 1 inch to the mle maps at the MDO[Mab DO strict
Gfice]. VRMclasses are shown in figure 3-18. Acreages are
shown in table 3-18.

(Draft RWWBS at 3-81.) Table 3-18 clearly delineated the Lockhart Basin
as a VRMQass II. But while this table was | abelled "M sual Resource
Managenent d asses,” what it actual |y represented was the "inventory"”
rating not the ultinate "nanagenent” rating.

If it were assuned, as the Draft RMYBE S explicitly stated, that under
the RW resource all ocation decisions the "visual contrast rating scores
woul d exceed the VRMcl ass obj ectives" for a nunber of areas, the proper
response woul d have been to delineate those areas and expressly | ower the
VRMinventory rating to reflect the RWP s resource al |l ocation decisions in
those areas. Mre particul arly, where acreage whi ch had been inventoried
as VRMQass Il was thereafter determned to be best suited to | easi ng
w thout any restrictive stipulations and BLMrealized that a result of
this resource allocation decision would be an inability to manage that
acreage as required under VRMQdass |1, the VRMcl assi fi cation shoul d have
expressly been adjusted to at |east VRMQass II1. This was not done.

Instead, the RMP noted that the visual resource nanagenent classes
"have been identified based on inventory work in the SIRA" See RW at 80.
It is clear that, in preparing the RW, rather than identify areas where
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the existing inventory visual resource classes could not be naintai ned
under the sel ected resource al |l ocation decisions, SIRA sinply reproml gat ed
the inventory classes as if they represented the nanagenent determ nations
when, in fact, they did not. 9/

It is because of the failure of SIRAto differentiate between
inventory and nanagenent visual resource classes in preparing the RWP that
it has been forced to take the position in the instant appeal that VRM
cl ass obj ectives are sonething that can be contravened under the RMP. This
is also not correct.

VRV obj ectives properly designated in the RMP process are as bindi ng
on the SJRA as are any of the other resource allocation decisions nade in
the RWP. Thus, for exanple, VRMQass Il objectives provide:

The objective of this class is to retain the existing
character of the | andscape. The |evel of change to the
characteristic | andscape should be ow Mnagenent activities
nay be seen, but should not attract the attention of the casual
observer. Any changes nust repeat the basic el enents of form
line, color, and texture found in the predom nant natural
features of the characteristic | andscape.

(H8410-1, at 6.) oviously, the dass Il objectives allowfor sone
mninal |evel of inpact to be apparent fromnanagenent activities. But,
where that |evel of inpact which nay result fromnanagenent activities can
no longer be said to be "low"™ where it "attracts the attention of the
casual observer," such discretionary nanagenent activities are prohibited
until the RMP VRMcl assi ficati on can be changed.

d course, where the activities which inpact upon the visual resources
are not "discretionary,” as, for exanple, in the case of valid existing
rights, these inpacts nust be allowed after due efforts, consistent wth
those valid existing rights, are nmade to mni mze the adverse inpacts.

But the RWP does not contenplate that such valid existing rights will be

9/ That this was an inproper use of the inventory process is nade cl ear
fromthe BLM Manual Handbook for M sual Resource Inventory. Thus, it
not es:

"Inventory classes are infornmational in nature and provi de the basis
for considering visual values in the RWP process. They do not establish
nanagenent direction and shoul d not be used as a basis for constraining
or limting surface disturbing activities. * * * The assi gnnent of visual
nanagenent classes is ultinately based on the nanagenent deci sions nmade in
RW s."

(H8410-1, at 6.)
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created, after the adoption of the RWP, by the issuance of oil and gas
| eases since the very act of |ease issuance is, itself, discretionary.

[3] The probl emwhich this case thus presents is that the RW, as
adopt ed by the SIRA enbraces two inherently contradictory positions.
Frst, inits resource allocation decisions, it clearly intends to allow
oil and gas leasing in certain areas, including the Lockhart Basin, even
if these activities result in adversely affecting the existing visual
resources. n the other hand, by essentially adopting the visual resource
inventory results as its managenent prescriptions, SIRA has, in effect,
coomitted to maintaining the status quo so far as visual resources are
concerned. As the instant case shows, these two positions can be mutual |y
excl usi ve.

V¢ believe that the proper way to resolve this conflict is to give
force and effect to those managenent resource all ocation decisions clearly
nade in the RW. Wiile its visual resource analysis is, as noted above,
fairly nuddl ed, the RWP s desire to permit oil and gas leasing in the
Lockhart Basin, even if it resulted in degradation of the visual resources,
is clear. Indeed, as BLMpoi nts out on appeal, SUM expressly coment ed
on what it perceived as the inadequacy of the protection which woul d be
afforded to Lockhart Basin under Alternative E (the preferred, and
ultinately selected, alternative). See Proposed RW FE S at 2-148, to 149.

V¢ believe it altogether consistent wth both the clear intent of the RW,
as wel |l as the understandi ng of those who provi ded cooments thereto, to
enforce the resource al |l ocation deci sions even where they conflict wth the
visual resource determnations. Accordingly, we hereby reject SUM s
chal | enge to the approval of the APD on the ground that it violated the VRM
classification for the subject lands. Mreover, to the extent that SUM
argues that the EA failed to adequately consi der either the inpacts upon
vi sual resources or possible neans of mitigating such inpacts, our review
of the record fails to sustainits allegations. Rather, we find that BLM
not only fully considered the rel evant inpacts but al so attenpted to
mtigate, to the extent possible given the RWP s resource all ocation
determnation, the inpacts that mght result to visual resource val ues.

The foregoi ng di scussion, however, brings the issues involved in
| BLA 98-207 into sharper focus. Wiile, under our above anal ysis, the RW
woul d not require that Legacy adhere to VRMdass || objectives, the
inclusion of a stipulationintoits |lease could independently require the
sane result. Legacy and BLMboth assert that inclusion of this stipulation
was an inadvertent mistake which they nutual ly desire to rectify, while
SUM contends that the stipulation was required by the RWPP. Qonpare BLMs
Answer at 16-19 with SUM s Suppl enental Menorandumat 2. Qearly, in
light of our above anal ysis, SMA s argunent cannot be sustained. Wth
respect to the position espoused by Legacy and BLM we note that, while
situations mght occur in which BLMand a prospective oil and gas | essee
jointly agree to the application of a stipulation to a | ease which is nore
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stringent than that which is otherw se required, there is no indication in
the record that such is the case herein. Accordingly, we wll affirmBLMs
deci sion renoving the VRMQd ass || stipulation fromlease UTU 75058. 10/

The next issue to be decided, i.e., the allowability of the APDin
view of its possible inpact on desert bighorn sheep, is, in nany ways, the
nost problenmatic. UWhlike the situation wth respect to visual resources,
the problemhere is not one of a failure of the original RW process.

Gven the facts then assuned to exist, nanely that the Lockhart Basin
desert bi ghorn sheep herd had been w ped out by disease, the failure of the
RWP to provide protection for desert bighorn sheep in the Lockhart Basin
was al toget her understandable. Wat is nore difficult to conprehend is the
subsequent failure to anend the RMP to affirmatively provide the protection
nandat ed for the herd by the Rangew de Pl an for Managi ng Habitat of Desert
B ghorn Sheep on Public Lands (Rangew de Pl an), after infornati on had been
obt ai ned show ng that the Lockhart Basin herd had, in fact, survived. See
note 4, supra.

[4] The argunent proffered by BLMon appeal that neither the Mbab
Dstrict nor the Satew de Desert B ghorn Sheep Managenent F ans anended
the RWP ultinatel y begs the question of why action was not undertaken by
the SIRAto fornal |y anend the RW once it becane obvious that the RWP
nanagenent prescriptions failed to accurately reflect the presence of
bi ghorn sheep in Lockhart Basin. This is either a failure of communi cation
(between the individual s responsible for wildife and those responsibl e for
oil and gas leasing or, alternatively, between the SJIRA and the Wah Sate
dfice) or a failure of nmanagenent.

An RWPis not to be viewed as sone static docunent whi ch, once
adopted, remains fixed for all tine. O the contrary, for an RWP to have
any ultinate vitality, it nust be seen as a nmanagenent tool which is
necessarily circunscribed by the val ues and know edge existing at the tine
of its formulation. GCertainly, there is a reasonabl e expectation that,
consi dering the anount of effort and anal ysis which goes intoits
devel oprnent, an RVWP woul d normal |y be expected to renain in place for at
| east sone duration. But, asistrueinvirtually all areas of public |and
nanagenent, situations can al so be expected to arise in which an RWP no
| onger accurately reflects the factual know edge avail able to BLM
deci sionnakers on a matter ultimately critical to the resource allocation
deci si ons

10/ This does not, of course, nean that it is inproper for BLMto endeavor
to mnimze visual inpacts beyond that required by a VRMcl assification
belowlevel II. nhthe contrary, as the Manual itself notes, "[s]ince

the overall VRMgoal is to mnimze visual inpacts, mtigati ng neasures
shoul d be prepared for all adverse contrasts that can be reduced' and this
i ncludes "reduction of contrast in projects which have net the VRV

obj ectives.” (BLMMinual Handbook, M sual Resource ontrast Rating,
8431-1, at 6.)
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inplicit inthe RWP. Wen such a situation arises, it becones the
obligation of the appropriate BLMofficials to initiate actions | eading to
the revision or anendnent of the RWP. And this is true regard ess whet her
t he know edge becones avail abl e 10 years or 10 nonths after the RWP is
adopt ed.

The consequences which can result froma failure to so act are
nani fest in the case before us. Thus, we have a situation in which the
revised EA prepared in 1997, clearly denonstrates the inportance of the
Lockhart Basin herd. Yet, only 2 years earlier, in 1995 BLMissued an oil
and gas | ease to Legacy which contai ned no protection for bi ghorn sheep
beyond that which BLMnight inpose to prevent unnecessary and undue
degradation. Wiile SIRA has, indeed, attenpted to mitigate inpacts on the
herd, it has admttedly not fully enforced the limtations prescribed in
the Rangew de Pl an since these limtations would either nake drilling
i npossi bl e or prohi bitively expensive. 11/ Before this Board, BLM
justifies its actions by arguing that it is nerely recognizing valid
existing rights held by Legacy as it is required to do.

It is true, of course, that all nanagenent plans routinely recognize
that the managenent prescriptions bei ng devised can only be i npl enent ed
"subject tovalid existing rights.” But, it is a nost restating the
obvi ous to observe that the "valid existing rights" to which these
nanagenent plans refer are rights existing at the tine the nanagenent pl ans
are adopted. In other words, it is not expected that BLMofficials wl|
authori ze the creation of future rights whose exercise woul d be inimcal
to the very val ues which a nanagenent pl an seeks to foster. 12/

Herein, once BLMwas apprised of the survival of the Lockhart Basin
desert bighorn sheep herd it shoul d have, at a mninum inmedi ately
suspended the issuance of oil and gas |leases in the basin. Instead, BLM
proceeded to issue such | eases, wthout any restrictions ai ned at
protecting the herd. Wiile BLMnow asserts that it was required to do so
by the RWP, this is sinply not true.

11/ For exanple, the Rangew de M an provides that "[c]rucial areas,

such as lanbing grounds * * * and areas wthin 1 mle of pernanent water
sources, Wl receive naxinumhabitat protection.” (Rangew de Pl an at 18.)
Yet, if BLMwere to attenpt to enforce this on | ease UTU 75058, it woul d
either require that the drill pad be |ocated off-lease or at such a

di stance away fromthe target formation that directional drilling would be
required at a prohibitive cost.

12/ Admttedly, in certain areas, such as the mning | aws, future valid
existing rights can cone into being wthout any action by BLM Such,
however, is not the case wth rights obtai ned under the Mneral Leasing Act
of 1920 since, until such tine as an oil and gas | ease i ssues, one

general |y does not acquire any rights enforceabl e agai nst the Lhited
Sates.
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Uhtil such tine as a |l ease actual | y i ssues, BLMal ways reserves the
right not tolease at all. See, e.g., Harris-Headrick, 95 | BLA 124 (1987).
Nothing in the adoption of the RW di mnished this discretionary
authority. The nost that the RWP can be seen as requiring is that if BLM
chose to lease it could do so wthout restrictive stipulations. The
adoption of the RW did not, however, constitute a determnation that BLM
woul d automatical ly issue an oil and gas | ease shoul d any applicant so
desire. Thus, BLMwas not conpelled to issue a | ease to Legacy. Rather,
BLM chose to do so in this case, just as the Gand Resource Area dfice
(@A) chose not to permt issuance of a |lease for adjacent lands in sec. 5
because of its concerns that the GRA RW had becone out dated because of its
treatment of desert bighorn sheep. 13/ See Letter dated May 1, 1997, from
Legacy Energy Qorporation to Assistant Dstrict Manager, Mvab O strict
afice.

Ve think that, under the facts of this case, there is little question
that, had issuance of the | ease to Legacy been chal | enged on the ground
that inadequate protection was afforded the desert bi ghorn sheep herd, this
Board, at |east, woul d have sustai ned the chal |l enge. However, no such
protest was filed or pursued and Legacy obtai ned its | ease w thout any
stipulations for the protection of bighorn sheep attached to it.

There is no indication in the record that Legacy was ever ot her
than forthcomng inits dealings wth BLMand it seens |ikely that Legacy
acquired | ease UTU 75058 in rel ative i gnorance of the probl ens descri bed
above. Thus, notw thstandi ng the various serious deficiencies apparent in
BLMs actions wth respect to the Lockhart Basin desert bi ghorn sheep herd,
we nust conclude that Legacy has acquired valid rights under |ease UU
75058 whi ch nust be recogni zed.

It al so seens clear that SIRA has recogni zed, al beit sonewhat
bel atedly, the problens wth respect to the existing RWP s treatnent of the
desert bi ghorn sheep herd in Lockhart Basin since it has nowinitiated the
process of anending its RWP. See SUM's SCR Ex. E (Letter dated Jan. 28,
1998, fromMab Ostrict Manager to SMY). Wile this course of action
coul d be expected to obviate future problens, it is still necessary to deal
wth the problens attendant to the present appeal .

Regardl ess of our views as to how BLM shoul d have handl ed Legacy' s
original applicationto lease, the fact is that it granted Legacy a | ease
whi ch had no special stipulations for the protection of the desert bighorn
sheep. In doing so, while the Sate dfice may have acted i n techni cal

13/ V¢ note that the boundary of the San Juan and G and Resource Areas is
the canyon ri mwhi ch runs through sec. 5. Thus, areas west and bel owthe
rimare in the SIRAwhile the areas to the east and above the rimare in
the QRA (nhe of the consequences of the issuance of the | ease by SIRA and
the refusal to issue a lease by GRAis that Legacy is being forced to drill
a well wth open acreage al nost i nmedi ately adjacent to its well-site.
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conpliance wth the RW, the result was a consi derabl e erosion in the
protection which the Rangew de P an intended to provide for the Lockhart
Basin herd. To a large extent, BLMhas, wth Legacy' s concurrence,
attenpted to mtigate adverse inpacts on the herd to the nmaxi num ext ent
possi bl e, given the exigencies of Legacy's drilling program Qur own

anal ysi s convinces us that these restrictions, if observed, would |ikely
result inmninal, if any, inpacts on the Lockhart Basin herd, at |east
during the initial drilling program And, we expect that the nonitoring of
any inpacts wll be a matter of sone priority in the SIRA

Gven the legal franework in which this appeal has arisen, we are
constrai ned to recogni ze that the approved APD, with the QA s designed to
anel iorate the inpacts that drilling mght be expected to cause, probably
represents the fairest and nost desirabl e out cone now obtai nable. The
chal | enges whi ch SUWA nounts on this issue are, therefore, rejected.

[5] FHnally, SMAargues that an HS is needed because of the
substantial inpacts that drilling of a well and any ultinate production
therefromw || have on both the visual resources of the area and the
Lockhart Basin desert bighorn sheep herd. V¢ have noted nany tines in
the past that a FONS determnation that no HSis required for a specific
project wll be affirmed on appeal where the record establishes that BLM
has taken a hard | ook at rel evant areas of environnental concern and has
concl uded that, taking into consideration neasures designed to mnimze
environnental inpacts, no significant inpact on the hunan environnent al
Wil result. See, e.g., Southern Ubah Wl derness A liance, 141 IBLA 85
(1997); Sout hwest Resource Gouncil, 96 IBLA 105, 94 |.D 56 (1987). In
our view when the proposed action is viewed in the context of the special
restrictions inposed by BLM it seens reasonably clear that the proposed
action wll not significantly inpact upon the hunan environnent and,
therefore, an BSis not needed. Appellant SUM nay di sagree wth BLMs
concl usions wth respect to sone of the neasures which it has directed be
taken, but sinple disagreenent is insufficient to showerror in BLMs
det ermnat i on.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decisions
in |BLA 98-144 and | BLA 98-207 are affirned, the appeal in | BLA 98-168 is
di smssed, and the petitions for stay in | BLA 98-144 and | BLA 98-207 are
deni ed as noot .

Janes L. Burski
Admini strative Judge
| concur:

C Randall Gant, Jr.
Admini strative Judge
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